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INTRODUCTION AND CONTEXT

By Letters Patent issued by the Governor on 27 May 2015, what hereafter will be
described as the “Panel” was established under the Chairmanship of the Hon Anthony
Murray Gleeson AC QC with Mr Bruce McClintock SC, it being commissioned to conduct
an inquiry to review matters relating to the jurisdiction of the ICAC. On 15 April 2015, the
High Court of Australia had handed down its decision in ICAC v Cunneen &Others [2015]
HCA 14. | was formally advised of the establishment of the independent Panel by letter
dated 15 June 2015 from the Premier’s General Counsel, Mr Paul Miller.

The Terms of Reference for the independent Panel are as follows:

In light of the decision of the High Court of Australia in ICAC v Cunneen [2015] HCA
14, the Panel is commissioned to consider, and report to Qur Governor, on:

1. the appropriate scope for the ICAC’s jurisdiction,

2. any legislative measures required to provide the ICAC with the appropriate
powers to prevent, investigate and expose serious corrupt conduct and/or
systemic corrupt conduct involving, or affecting, public authorities and/or
public officials, and

3. whether any limits or enhancements, substantive or procedural, should be
applied to the exercise of the ICAC's powers,

taking into account:
1. the jurisdiction, responsibilities and roles of other public authorities
and/or public officials in the prevention, detection, investigation,

determination, exposure and prosecution of corrupt conduct, and

2. any report of the Inspector of the ICAC completed and available during
the course of this inquiry which includes consideration of:

a. the conduct of past and current investigations of the ICAC,

b. whether the ICAC’s powers, and its exercise of its powers, are
consistent with the principles of justice and fairness,

c. the extent to which ICAC investigations give rise to prosecution and
conviction, and

d. whether any limits or enhancements, substantive or procedural
should be applied to the exercise of the [CAC’s powers,

The Panel is to report to the Governor by 31 July 2015 and any Report from myself to the
Partiament is required by 20 June 2015.



The presently relevant terms of Part BA of the ICAC legisiation which relate to the Office
of the Inspector are:

Part 5A - Inspector of the Independent Commission Against Corruption

57A Inspector of the Independent Commission Against Corruption
(1) Appointment The Governor may appoint an Inspector of the Independent
Commission Against Corruption...

57AA Assistant inspector

(1) The Governor may, with the concurrence of the Inspector, appoint an
Assistant Inspector of the Independent Commission Against Corruption.

(2) An Assistant Inspector may, to the extent to which he or she is directed by the
Inspector to do so, exercise any function of the Inspector and for that purpose is
taken to be the Inspector.

57AB Dual appointments

A person may hold both the office of inspector or Assistant Inspector and the
office of Inspector or Assistant Inspector of the Police Integrity Commission at the
same time.

57B Principal functions of Inspector

(1) The principal functions of the Inspector are:
(a) to audit the operations of the Commission for the purpose of
monitoring compliance with the law of the State, and

(b) to deal with (by reports and recommendations) complaints of abuse of
power, impropriety and other forms of misconduct on the part of the
Commission or officers of the Commission, and

{c) to deal with (by reports and recommendations) conduct amounting to
maladministration (including, without limitation, delay in the conduct of
investigations and unreasonable invasions of privacy) by the Commission
or officers of the Commission, and

(d} to assess the effectiveness and appropriateness of the procedures of
the Commission relating to the legality or propriety of its activities.

(2} The functions of the Inspector may be exercised on the Inspector's own
initiative, at the request of the Minister, in response to a complaint made to the
Inspector or in response to a reference by the Joint Committee or any public
authority or public official.

(3) The Inspector is not subject to the Commission in any respect.

(4) For the purposes of this section, conduct is of a kind that amounts to
maladministration if it involves action or inaction of a serious nature that is:
(a) contrary to law, or
(b) unreasonable, unjust, oppressive or improperly discriminatory, or
(c} based wholly or partly on improper motijves,



(5) Without affecting the power of the Inspector to make a report under Part 8,
the Inspector may, at any time:
(a) make a recommendation or report concerning any matter relating to
the functions of the Inspector under this section that the Inspector
considers may effectively be dealt with by recommendation or report
under this section, and
(b) provide the report or recommendation (or any relevant part of it} to the
Commission, an officer of the Commission, a person who made a
complaint or any other affected person.

[Note Part 8 concerns Reports to the Parfiament: see below]

57C Powers of Inspector

The Inspector:
{a) may investigate any aspect of the Commission's operations or any
conduct of officers of the Commission, and
{b) is entitled to full access to the records of the Commission and to take
or have copies made of any of them, and
(c) may require officers of the Commission to supply information or
produce documents or other things about any matter, or any class or kind
of matters, relating to the Commission’'s operations or any conduct of
officers of the Commission, and
(d) may require officers of the Commission to attend before the Inspector
to answer questions or produce documents or other things refating to the
Commission's operations or any conduct of officers of the Commission,
and
(e) may investigate and assess complaints about the Commission or
officers of the Commission, and
(f) may refer matters relating to the Commission or officers of the
Commission tc other public authorities or public officials for consideration
or action, and
(8) may recommend disciplinary action or criminal prosecution against
officers of the Commission.

57D Inquiries

(1) For the purposes of the Inspector's functions, the Inspector may make or hold
inquiries.

{2} For the purposes of any inquiry under this section, the Inspector has the
powers, authorities, protections and immunities conferred on a commissioner by
Division 1 of Part 2 of the Royal Commissions Act 1923 and that Act (section 13
excepted) applies to any witness summoned by or appearing before the Inspector
in the same way as it applies to a witness summoned by or appearing before a
commissionet...

(3) The Inspector may engage persons as consultants to the Inspector or to
perform services for the Inspector.



(4) The Inspector may arrange for the use of the services of:
(a) any staff or facilities of the Commission, a Department or a local or
public authority, or
(b) any staff who are employed by or for or assigned to the person who is
nspector, in his or her capacity as the holder of some other position (for
example, as a Judge).

H7F Incidental powers

(1) The Inspector has power to do all things necessary to be done for or in
connection with, or reasonably incidental to, the exercise of the Inspector’s
functions. Any specific powers conferred on the Inspector by this Act are not
taken to limit by implication the generality of this section.

(2) Section 40 of the Surveillance Devices Act 2007 does not apply to the use,
publication or communication of protected information within the meaning of that
Act in refation to the exercise of the Inspector’s functions under section 57B.

In addition, Part 8 contains the following relevant provision:

7 7A Special reports
The Inspector may, at any time, make a special report to the Presiding Officer of

each House of Parliament on:

(a) any matters affecting the Commission, including, for example, its operational
effectiveness or needs, and
(b) any administrative or general policy matter relating to the functions of the

Inspector, and
(c) any other matter relating to the exercise of a function to audit, deal with or
assess any matter under section 578 that the inspector considers warrants the

making, in the public interest, of a special report.

THE REPORT TO THE PANEL.

2(a) The conduct of past and current investigations of the ICAC

The conduct of past and current investigations of the ICAC as a subject of
consideration is a demanding task not only, with respect, to the resources
available to this Inspectorate but to the issue of necessary relevance to the Terms
of Reference for the Panel.

The ICAC Act was enacted in 1988 and the best source for the identification of
past and current investigations is its website: icac.nsw.gov.au, The website of
the ICAC is of utility to the extent that investigations from approximately a little
over the past 10 years are available online, and detaiis of investigations prior
thereto can be applied for via an online facility. | am of the opinion that there may
well be little value in examining investigations that occurred more than 5to 6
years ago: the catalyst for the creation of the Panei and my participation being the
decision of the High Court in Cunneen (15 April 2015) which itself appears to
have been initiated as a subject for investigation by ICAC after 31 May 2014.




It is to be borne in mind that this Inspectorate only came into existence in 2005
and that its own website discloses a small number of reports from that date to
2014,

The Office of Inspector was vacant from 1 October 2013 to 9 February 2014. In
the sixteen months | have occupied the Office { have chosen not to adopt the
provision of audit reports of my predecessor, which, with respect, were essentially
identical in content save for the variation in the type of warrants that were the
subject of the audit. (It will be seen that prior to 2009 audit reports were few and
far between.)

The Inspector functions proactively or reactively. Proactively the inspector can
embark upon an audit on his own initiative or, reactively, do so pursuantto a
complaint, or at the request of the Minister (section 57B(2)).

Section 57B(3) states:“The Inspector is not subject to the Commission in any
way” - a profoundly important provision.

Thus | have chosen what is described as “NSW Public Sector -Allegations
Concerning Mining Exploration Licenses (Operations Jasper and Acacia)” as
examples of Reports which by their very terms speak more of the operation of the
ICAC than | can comment upon independently.

Operation Hale (Cunneen) has for all intents and purposes, as far as | am aware,
come to an end, by reason of the ICAC referring such evidence as it has acquired
to the Director of Public Prosecutions (NSW). That reference has not precluded,
and will not preclude, me continuing my inquiries into Operation Hale, especiaily
relating to how it came about that it was initiated, given the notoriety of the
apparent triggering event (a motor vehicle accident) and the alleged collateral
involvement in that event and its aftermath of a Deputy Senior Crown Prosecutor.

At the time of preparing this Report | have yet to reach a decision as to whether to
conduct an inquiry under section 57D of the legislation. | add that hitherto the
ICAC has accommodated me in relation to all requests | have made for
information save in one area: the Commonwealth legislation Telecommunications
(Interception and Access) Act 1979 as to which see below.

Taking into account the general historical observations | have just made, the real
issue flowing from those observations and recent events over the past sixteen
months of my tenure compe! more attention to Term of Reference 2(b). The
observations thereunder, shortly stated, are founded upon the communication of
reactions to the Reporis in Operations Jasper and Acacia, to some extent the
absence of Reports in Operations Credo and Spicer and the disposition referred to
above of Operation Hale, or merely involvement in some way in an {CAC inquiry.



2(b) whether the ICAC’s powers, and its exercise of its powers, are consistent
with the principles of justice and fairness.

To provide a context for what follows, the provisions of section 17 of the ICAC Act
are to be noted.

17 Evidence and procedure
(1)} The Commission is not bound by the rules or practice of evidence and can
inform itself on any matter in such manner as it considers appropriate.

(2) The Commission shall exercise its functions with as little formality and
technicality as is possible, and, in particular, the Commission shall accept
written submissions as far as is possible and compulsory examinations and
public inquiries shall be conducted with as little emphasis on an adversarial
approach as is possible.

It is trite to remark that the inquisitorial nature of the ICAC in conducting an
inquiry stands in stark contrast to the traditionally accepted and generally
understood mechanisms of adversarial litigation. |1 am of the view that it is fair to
say that many people involved, and | do not exclude members of the legal
profession, do not appreciate this fundamental distinction.

The firm views held by the Hon David lpp AO QC on such matters are evident in
the appendices to the Report in Operation Acacia (August 2013), being an
investigation into the conduct of tan McDonald, John Maitland and others; and in
the Report in Operation Jasper (July 2013) being an investigation into the conduct
of lan McDonald, Edward Obeid Snr, Moses Obeid and others.

tn appendix 3 to the Report in Operation Jasper the former Commissioner said:

“The Commission conducts a public inquiry as part of its investigation. It is
not a stand-alone procedure. Typically, months of preliminary enquiries, as
part of the overall investigation, are required before it can be determined
whether or not a public inquiry should be held. if an by the ICAC Act - to
justify a public inquiry, a public inguiry may be held. The Commission can
conduct a public inquiry only “if it is satisfied that it is in the public interest
to do s50": s 31(1) of the ICAC Act. That level of satisfaction can be arrived
at only after the Commission has formed a provisional view as to the
credibility of some of the witnesses and after a careful consideration of
the facts, which at that stage have been uncovered. The prior
investigations determine the approach to the public inquiry that the
Commission decides is appropriate and necessary. That is, the general
direction of the investigation is determined by the Commission by
reference to the provisional views it has formed in consequence of all the
material it has discovered before the inquiry commences. And, relevance
of evidence, generally, is determined by reference to these provisional
views and the direction that the Commission has determined when
deciding to hold a public inquiry. Of course, that does not mean that
exculpatory evidence is excluded, or that possible new lines of inquiry are
eschewed. But the Commission will not allow questions to be asked
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directed to issues that it deems to be irrelevant. And, in this regard, it is
Counsel Assisting who has a major responsibility in determining that the
inquiry remains within reasonable bounds. The submissions suggesting
that Counsel Assisting had a closed mind, fail to understand this feature of
inquiries undertaken by the Commission.

Counsel Assisting, when commencing his or her role in assisting the
Commission, is made aware of the provisional views the Commission has
formed and the reasons for them. It is the duty of Counsel Assisting to
bear these views in mind when conducting the inquiry. In particular, these
views bear upon decisions that may be taken in determining what
evidence is to be adduced. Of course, Counsel Assisting and the
Commission must act fairly, and reveal any material that in their view is
reasonably exculpatory.

The foregoing is a major point of difference between an ICAC public
inquiry, on the one hand, and royal commissions, inquiries of a nature
simitar to royal commissions, and criminal trials, on the other.

Of course, nothing in what has been said so far implies that Counsel
Assisting (or the Commission) is entitled to act unfairly. But fairness is a
relative concept that can be determined only in its own context and
circumstances and by reference to any relevant statute applicable. The
context and circumstances involving an investigation by the Commission
are unique. Within these boundaries, it is for the Commission, and not
parties affected, to determine what questions are relevant and what lines
of enquiry are to be followed.”

See also the Report in Operation Jasper of December 2013 “Operations Jasper
and Acacia -Addressing outstanding questions” and in particular Chapter 4 “The
procedural fairness issue”.

In the context of 2(b) of the Terms of Reference for the Independent Panel | have
made particular mention of these reports as they have been the subject of many
communications {o this Inspectorate.

It is important that | state that none of the communications received by this
Inspectorate relating to the above matters reported on by the ICAC, relating to
Operations Spicer and Credo which have not been reported on by the ICAC and
reiating to Operation Hale (Cunneen) which is no longer in the hands of the ICAC,
has been assessed by me for the purpose of determining whether there is any
function (save for an audit thus far in Operation Hale) under section 57B | will
perform, to determine what powers under section 57C will be exercised or to
determine whether a section 57D inquiry will be warranted.

| have formed no view, nor come to any conclusion, as to recommendations
relating to the abuse of power, impropriety, misconduct, maladministration or any
matter of a cognate kind referred to in section 57B.



At the time of being required to prepare this Report, the sheer bulk of material
with which this Inspectorate has been inundated is daunting. To take for example
Operations Jasper and Acacia, the number of folders of evidence and exhibits that
would have to be examined is almost countless and indeed yet to be obtained if a
decision is made to seek them.

Essentially, therefore, in dealing with 2(b) | am concerned with what others
perceive as to the exercise by ICAC of its powers and have asserted as to the want
of consistency with principles of justice and fairness.

The perception can be founded in an uninformed view or actual knowledge of the
nature of the proceedings of the ICAC under section 17, its investigative stages
and its coercive powers. The perception as to the want of justice and fairness can
arise even with knowledge that the forensic model of the ICAC is starkly different
to the traditionally understood adversary system.

The communications overall convey the following themes:

1. The publicity that attends public hearings and the damaging nature thereof
not only to the reputation of the person involved but to the person’s ability to
“present” an alternate face and case to the public and to the Commission
itself. The opening statement of Counsel Assisting at a public hearing sets the
theme, presents a case or a case theory and is often delivered with offending
flamboyance and extravagance in the eyes of those who have communicated
with this Inspectorate.

In this context | must remark that the “conduct of Counsel Assisting” is a
recurrent theme in the communications i have received, not only concerning
conduct during the course of public (and private) hearings but, so it is
contended, publicity given to Counsel Assisting dehors the proceedings of the
ICAC. Each such complaint will have to be examined in context, (I add that the
complaints about Counsel Assisting are not limited to one such person) and in
due course, if | so decide, some recommendation might well be made.

2. lhave referred to the media coverage of public hearings and the
consequential publicity: people have communicated concerns that there are
press briefings by the ICAC - | do not know- but the concern is that the public
hearings inevitably tip the scales in favour of whatever has been opened by
Counsel Assisting as being the case, the whole case and nothing but the case
concerning the person involved.

3. Many communications refer to the conduct of the Commissioner (again these
communications are not concerned with just one Commissioner). The
communications are concerned with perceptions as to the demeanour of the
Commissioners at one end of the scale, and at the other a lack of
comprehension as to how, so it is said, the Commissioner could have
rationally come to certain conclusions, particularly a finding that a person is
“corrupt”. Each one of these allegations, serious as it is in nature, may



require in effect the examination of a particular inquiry from beginning to end
with a sanction available to me that amounts to no more than a
“recommendation” or if not a recommendation merely a reference in an
Annual report or exceptionally the delivery of a Special report.

4. Trial by ambush (by a “star chamber”) is often the substance of
communication to this Inspectorate. The ambush it being said being
constituted by, for example, a change in the statement of the general scope
and purpose of inquiry or the inundation of documentation in circumstances
where it is said there was a breach by Counsel Assisting of the Commission’s
directions and the sheer weight of the material provided so late in the day
(often on the evening before the relevant material would be deployed).

5. One communication yet to be investigated by me involves the suggestion of
impropriety on the part of a Commissioner in requiring separate
representation of parties which necessitated a 7-fold increase in legal costs
where there was no rational or procedural basis therefor.

6. Limitations on the eliciting of evidence from affected people by their own
Counsel imposed by the Commission have been the subject of communication
and will be the subject of examination.

7. Several communications recently received but not yet explored are concerned
with what is said to be improper communications between a Commissioner
and a Premier. On their face such communications might be said to raise a
very serious matter; one point being that the communications, if they took
place, took place prior to the conclusion of the inquiry and as far as |
understand it were concerned with preferred outcomes.

8. The frequent communication of concern about the rules of evidence not
applying of course have to be viewed in the light of section 17 and the
particular party having an understanding or having any understanding as to
the existence of that provision.

9. Communications have been received expressing concern at the fact that the
ICAC has failed to produce any Reports in relation to Operations Spicer and
Credo. Whilst ! as Inspector appreciate the concern of those who have been
publically identified as involved in those investigations by the fact that the
ICAC has failed to report, the ICAC has been confronted by both the decision in
the High Court in Cunneen, has made representations to the Premier to have
the ICAC Act amended purportedly to overcome the effect of Cunneen and this
current Inquiry all might constitute, though minds might differ, a good reason
for the failure of the ICAC of which complaint has been made.

10.By letter dated 10 June 2015 Nichigas (Nippon Gas Co Limited) wrote to the
Premier of New South Wales expressing its concerns about Operations Jasper
and Acacia. A copy of that letter was sent to me in my capacity as Inspector: it
was also sent to 12 other recipients being Ministers or other officials in and
connected with the Australian Federal Government, and the NSW State



Government and 7 high officials in the Japanese Government. By reason of
the recency of this communication | have not been in a position to consider its
detail but | take some comfort from the fact that no doubt many others who
were recipients of the letter are giving it the consideration it warrants. It can
be stated in general terms that thematically it does not differ from the matters
referred to above.

11.There has been a call for what can be described as a judicial inquiry in relation
to Operations Jasper and Acacia. This was made publically in an address to
The Sydney Mining Club by Mr John McGuigan on 4 June 2015, the text of
which has been publically disseminated.

12.A communication has been received on behalf of representatives of private
shareholders in Cascade Coal Pty Limited (Operation Jasper); this
communication of some iength was received on 15 June. This is another
matter of some substance which will have to be independently assessed by
this Inspectorate.

13.A communication dated 15 June has been received from NuCoal Resources
Limited. Although this communication is not unconnected with other
communications referred to above in relation to this particular Inquiry, at
present it behoves me to consider it as a separate one requiring its own
particular attention.

14.1 have been informed that it was at the suggestion of the Director of Public
Prosecutions that another matter be referred to me more in the context of
Operation Hale but of general interest and significance. Itis this: on 27 May a
media release was issued by the iCAC concerning the reference of the
Cunneen matter to the Director of Public Prosecutions. A question has been
raised in the media as to whether that constitutes a breach of s.111 of the
[CAC Act. | can say that although | remember reading press releases in relation
to the opinions heid by others as to the media release of 27 May, | have a
completely open mind on the issue and it has in effect been “added to the
pile” of the communications to this Inspectorate giving rise to complex and
curious considerations.

The above, | trust, give some indication as to the reality of the perceptions that people
hold in respect of justice and fairness in the way the ICAC goes about its business. |
stress that all communications are still being assessed.

To be juxtaposed against the above narrative of the themes of communications received
by this Inspectorate is what | understand to be the most recent public statement of the
ICAC as to how it approaches its work under the legislation: “The Commission does not
and cannot shirk its responsibility to investigate allegations of serious corrupt conduct
when it receives reliable information to that effect, no matter where that investigation
might lead. The last year is proof of that commitment. | am confident that the next year
will also demonstrate that pledge” (statement of the Hon Megan Latham: “My First Year
as Commissioner” in “Corruption Matters” June 2015/issue 45 published on the [CAC
website on 11 June 2015).
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Additionally, my attention has been drawn to a paper delivered at a public seminar
entitled “ICAC: Lessons from the First Twelve Months” convened by the Institute of
Criminology at Sydney University Law School, 29 August 1990. The paper was presented
by Peter McClelflan QC in March 1991. The last paragraph reads:

“The ICAC will ultimately be effective only if its performance justifies its
extraordinary powers. If the Commission is to justify those powers it must be
scrupulously fair, value the rights of individuals and accept that persons should
only be convicted after due process in the relevant court. The experience of the
first twelve months is that as a result of the ICAC's actions, some of which are a
direct result of the legislation, great harm has been done to many innocent
people.”

2(c) _The extent to which ICAC investigations give rise to prosecution and conviction

The material available is limited. Appended hereto are sample documents (double-sided)
produced by the ICAC relating to prosecution outcomes and briefs with the DPP. These
are provided to the Inspectorate as a matter of course. However, the records in this form
have only been kept since July 2014. Information concerning prosecution action taken
with respect to reports published before 2009 is available in respect of Reports
published after 1 January 2005 in the “Investigations” section of the ICAC website.

Information with respect to Reports published prior to 1 January 2005 is published in
each year's Annual report. | do not consider it unreasonable for the ICAC not to have
embarked upon the not insubstantial task of recovering and collating and certainly this
Inspectorate does not have the resources 1o do so. It is my view that the recent material
in its present form is of value.

This Inspectorate’s role, of course, comes to an end in relation to auditing once the ICAC
refers matters to a prosecuting authority. Its reactive jurisdiction can continue for years
even after that stage and the Inspectorate does receive communications in relation to
investigations, referrals and outcomes going back many many years.

2(d) Whether any limits or enhancementis, substantive or procedural, should be
applied to the exercise of the ICAC’s powers.

In my view, the inquisitorial system is more often than not considered offensive to those
more used to the traditional adversarial process. It is clear to me as Inspector that for
those involved in [CAC proceedings, publicity is the most damaging feature irrespective of
whether any uitimate criminal sanction is imposed and the more so when no criminal
prosecution is in fact instituted, or if commenced, fails. The finding of “corruption” once
made and published, sticks. The damage to reputation (and, as is often the case, health,
family relationships, business relationships and cognate matters) occurs, so it is
perceived, as soon as there is reference in the instruments of mass and social
communication of a person’s mere involvement in an ICAC matter.



One particular matter that has come to this Inspectorate’s attention is the concern
relating to suppression orders made by the Commission. From time to time a person
who wishes to communicate with this Inspectorate to raise matters concerning the |CAC
is troubled by the existence of the suppression orders preventing communication by that
complainant to this Inspectorate. In several cases, a variation of the suppression order
has been sought and granted.

| consider that at the very least the ICAC Act should be amended to incorporate a
provision similar to section 44(3) of the Independent Broad-based Anti-corruption
Commission Act, 2011 (Vic) which is in the following terms:

“Despite subsection (1), a restricted matter specified in a confidentiality notice
may be disclosed if the disclosure is made for the purposes of making a
complaint to the Victorian Inspectorate about the conduct of the IBAC or of an
IBAC officer.”

I'note also section 50 of the Independent Commissioner Against Corruption Act 2012
(SA) is in the following terms:

“No obligation to maintain secrecy or other restriction on the disclosure of
information applies for the purposes of a complaint, report, assessment,
investigation or referral under this Act, except an obligation or restriction
designed to keep the identity of an informant secret.”

There is one matter which | fee! appropriate to raise although it is arguably not directly
relevant either to the matters the Panel is to consider or the matters | am to discuss. It is
a matter which affects at least 4 states (Western Australia, Victoria, Queensland and
New South Wales) and it is this: an interpretation is adhered to both by the ICAC and
indeed the PIC of that excruciating piece of legislation of the Commonwealth the
Telecommunications (Interception and Access) Act, 1979. Shortly stated that
interpretation results in information relating to applications for telephone intercepts and
the product of any such intercepts being unavailable to this Inspectorate and cognate
bodies in the other States. | mention this merely to state that it is an existing problem
and the only matter that stands in the way of full cooperation by the ICAC with this
Inspectorate as to the provision of information. It may well be that litigation will be the
mechanism for the resolution of the present impasse.

CONCLUSION

From my perspective as Inspector | see the following progression as a desirable outcome
of the reference to the Panel by the Governor, if the Panel sees any need therefor:

1. Clarification of the definition of “corrupt conduct”.
2. Clarification of the definition of “serious corrupt conduct”.

3. Clarification of the definition of “systemic corrupt conduct”.
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4. Clarification of the ambit of the jurisdiction of the ICAC in relation to
serious/systemic corruption as opposed to non-serious/non-systemic corruption
with clarification of the criteria to be applied by the ICAC in making its decisions
as to whether or not to investigate an allegation.

5. The facilitation of reference of matters to the Inspector of the ICAC by legislative
clarity that suppression or cognate orders do not preclude such references.

The above matters have been written in the context first, that the function of the Panel is
concerned with substantive questions of law and legislation; and secondly, my
contribution is concerned with the present state, as | see it from received
communications, of public understanding of the process and culture of the ICAC. If the
Panel were to recommend a legal restructuring of the ICAC in an extreme way, for
example, to eliminate the inguisitorial process and substitute for it some other model,
then consideration will still have to be given to mechanisms which would eliminate public
misconceptions about and advance public knowledge of ICAC's purpose and powers and
thus advantage its standing.

Vi Ny
L /éw’ﬁné/

The Hon David Levine AO RFD QC
Inspector of the Independent Commission Against Corruption

18 June 2015
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