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1. 1 am pleased to provide pursuant to sections 57B(5) and 77A of the Independent
Commission Against Corruption Act 1988 (the ICAC Act) areport determining
a complaint against the Independent Commission Against Corruption (“ICAC”)
made by Mr John Atkinson.

Executive Summary

2. Mr Atkinson was the subject of a finding of corrupt conduct by the ICAC in its July
2013 report concerning Operation Jasper (“the first Jasper Report™)!. The ICAC,
in effect, found Mr Atkinson engaged in corrupt conduct in two respects as follows:

a) deliberately failing to disclose to the IBC the fact of the Obeid family
involvement despite knowing that the IBC was concerned with any such
involvement, and

b) authorising Mr Poole to arrange for the Obeids to be extracted from the
Mount Penny joint venture through arrangements involving Coal & Minerals

Group and Southeast Investments, with the intention, in each case, of deceiving
relevant public officials or public authorities of the NSW Government as to the
involvement of the Obeids in the Mount Penny tenement.”
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The New South Wales Court of Appeal upheld such findings in one respect but not

the other. See Duncan v Independent Commission Against Corruption [2016]
NSWCA 143,

4. Mr Atkinson, by letter dated 30 November 2017, now complains about ICAC’s
conduct. His complaint is encapsulated by the following passage from the letter
referred to (see attached):

Commissioner Ipp actively interfered with the executive arm of Government
with the objective of influencing government actions which ultimately led to
Cascade Coal’s lawfully acquired assets (coal licences) being confiscated and
retrospective legislation being introduced to protect ICAC’s unlawful activity
from challenge.

n

The retrospective legislation referred to is the Mining Amendment (ICAC Operation
Jasper and Acacia) Act 2014 No 1 and the Independent Commission Against
Corruption Amendment (Validation) Act 2015. 1 note also the insertion at about the
same time of section 380A into the Mining Act 1992 which enables decision makers
to take account of the fitness of a person to hold a mining right under the Act.

6. In my opinion, the matters of which Mr Atkinson complains do not amount to
“abuse of power, impropriety and other forms of misconduct” nor to
“maladministration” as those terms are used in section 57B of the ICAC Act 1988.

7. Accordingly, I have decided his complaint should be dismissed.

Y Investigation into the conduct of Ian MacDonald, Edward Obeid Senior, Moses Obeid and others, July
2013 p 152 (“Operation Jasper Report™)

% 2 The IBC was the Independent Board Committee of White Energy which was considering acquisition
of assets of Cascade Coal. The Stock Exchange listing rules required the establishment of such a
committee because of conflicts of interest on the part of a number of directors of White Energy.
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Background—ICAC Operation Jasper

8.

10.

11.

Operation Jasper concerned, principally, the circumstances surrounding a decision
made in 2008 by Ian McDonald, then Minister for Mineral Resources, to grant a
coal exploration licence in the Bylong Valley, including determining whether that
decision was influenced by Edward Obeid, who was, of course, a member of the
Legislative Council and a former Minister in the Carr Government, or by members
of the Obeid family. The licence in question was known as the Mount Penny
Tenement. As part of its investigation, the ICAC conducted a public enquiry over
45 days between 12 November 2012 and 20 May 2013 and published the first Jasper
Report in July 2013

The facts found by the ICAC in the Jasper Report are both lengthy and complex and
many do not concern Mr Atkinson. I summarise the background facts as follows.
The ICAC found that Mr MacDonald, as Minister for Mineral Resources, had
directed that a mining tenement known as Mount Penny be created and that he did
so to benefit the Obeids, and not for any legitimate public purpose. The Obeids
sought to submit an expression of interest over the Mount Penny and Glendon
Brook tenements as part of a joint venture with Monaro Mining NL and their
company, Voope Pty Limited. Monaro made bids for exploration licences for each
of the Mount Penny and Glendon Brook tenements. Monaro subsequently sold to
Voope all the shares in the subsidiary, which had been intended to apply for the
exploration licences. Before the expression of interest process was completed, Mr
McDonald reopened it as a favour to Travers Duncan, a wealthy investor. That
permitted Cascade Coal, in which Mr Duncan had an interest, to lodge a bid for
Mount Penny and Glendon Brook. The other investors in Cascade Coal included
Messrs McGuigan, Poole, and Atkinson. The Obeids reached an agreement with
Cascade Coal to enter into a joint venture, using an Obeid controlled entity, Buffalo
Resources Pty Limited. Those negotiating on behalf of Cascade Coal, including
Messrs McGuigan, Poole and Atkinson knew that the Obeids were the party with
whom they are entering into a joint venture. One aspect of the joint venture involved
Buffalo Resources arranging the withdrawal of the Monaro Mining bids with
respect to Mount Penny and Glendon Brook tenements. That withdrawal resulted
in Cascade Coal's bid being successful.

In its December 2013 report Operations Jasper and Acacia--Addressing
Qutstanding Questions the ICAC, amongst other things, recommended that the New
South Wales Government consider enacting legislation to expunge the authorities
for the Mount Penny and Glendon Brook tenements. The ICAC notes at page 20 of
that Report that any expungement could be accompanied by a power to compensate
any innocent person affected by the expunging.

Subsequently, the New South Wales Parliament enacted the legislation to which I
have referred to above which, inter alia, had the effect of expunging the authorities
for the Mount Penny and Glendon Brook tenements.

Background — ICAC Findings and Litigation involving Mr Atkinson

12.

In the first Jasper Report, the ICAC included the following statements concerning
Mr Atkinson.



Mr Atkinson

My Atkinson was the least aggressive, least assertive, and probably the most
reliable of the witnesses amongst the Cascade investors. Generally speaking,
he made a genuine attempt to answer questions accurately, and the Commission
is inclined to accept most of his claims about difficulties caused by a defective
memory.

Mr Atkinson was, like John McGuigan, an experienced and accomplished
lawyer. He was a director of White Energy and had previously been its
managing director. He agreed that he knew that the IBC was looking for
information on a potential Obeid involvement, and the information was
important to it. Mr Atkinson, like Mr McGuigan seemed to think that a fiduciary
duty could be turned on and off:

“The Commissioner: Yes, you remain silent about your knowledge of
the Obeid involvement? — That’s yes that’s correct.

Mr Watson: and as you put it, you saw your duty as changing because
you were now acting as a seller? That’s correct.

So, you owed the duty to yourself as a seller but not to the mums and
dads of White Energy? — In the context of that fransaction, yes.

Yes, exactly in the context of that transaction your duty was to protect
your own interests not the shareholders of White Energy? — It was to
protect the interests of Cascade and presumably, yes, as part of that my
own interest, yes.”

As a director of White Energy, My Atkinson owed White Energy a fiduciary duty,
the Commission is satisfied that despite this, Mr Atkinson deliberately
concealed the Obeid involvement in the Mount Penny tenement from Mr Cubbin
and the IBC [p 135].

13. ICAC’s ultimate findings concerning Mr Atkinson were expressed in the following
terms:

Mr Atkinson

The Commission is satisfied that Mr Atkinson knew that, if the NSW Government

Jound out that the Obeids had been involved in the creation of the Mount Penny
tenement or in the allocation of the Mount Penny exploration licence or had a
beneficial interest in the Mount Penny tenement, the NSW Government might
take action to set aside the Mount Penny exploration licence or not grant a
mining lease in which case the assets of Cascade, of which Mr Atkinson was an
investor, would be jeopardised. He therefore intended to hide from the NSW
Government and relevant public officials the Obeid family involvement. The
Commission is satisfied that the steps he took to do this included:

a) deliberately failing to disclose to the IBC the fact of the Obeid family
involvement despite knowing that the IBC was concerned with any such
involvement



b) authorising Mr Poole to arrange for the Obeids to be extracted from
the Mount Penny joint venture through Coal & Minerals Group and
Southeast Investments.

The Commission is satisfied that a substantial purpose in taking these steps was
to avoid public officials and public authorities from learning of the Obeid family
involvement in the Mount Penny tenement and that Mr Atkinson thereby
intended to deceive relevant public officials or public authorities of the NSW
Government as to the involvement of the Obeids in that tenement.

Mr Atkinson’s conduct as set out in a) and b) above with the intention in each
case of deceiving relevant public officials or public authorities of the NSW
Government as to the involvement of the Obeids in the Mount Penny tenement,
is corrupt conduct for the purpose of s 8(2) of the ICAC Act. This is because his
conduct could have adversely affected, either directly or indirectly, the exercise
of official functions by any public official or public authority reviewing the
creation of the Mount Penny tenement or the grant of exploration licences over
the Mount Penny tenement (including the circumstances surrounding the
granting of such licences) or the official functions of any public official or public
authority considering whether to grant a mining lease over the Mount Penny
tenement and could involve company violations and therefore comes within s
8(2)(s) of the ICAC Act.

The Commission is satisfied for the purposes of s 9(1)(a) of the ICAC Act that,
if the facts it has found in relation to the deliberate failure to disclose
information to the IBC were to be proved on admissible evidence to the criminal
standard of beyond reasonable doubt and accepted by an appropriate tribunal,
they would be grounds on which such a tribunal would find that Mr Atkinson
committed a criminal offence under s 184(1) of the Corporations Act 2001. This
is because, as a director of White Energy, he was intentionally dishonest or,
alternatively, reckless and failed to discharge his duties in good faith and in the
best interests of that company or for a proper purpose by withholding
information about the Obeid family involvement so that the value of his holding
in Cascade Coal would not be adversely affected.

The Commission is also satisfied for the purposes of s 9(1)(a) of the [CAC Act
that, if the facts it has found, relating to authorising Mr Poole to arrange for
the Obeids to be extracted from the Mount Penny joint venture so that the NSW
Government would not become aware of their involvement in that tenement,
were to be proved on admissible evidence to the criminal standard of beyond
reasonable doubt and accepted by an appropriate tribunal, they would be
grounds on which such a tribunal would find that Mr Atkinson committed a
criminal offence of obtain «a financial advantage by deception contrary to s
192E(1)(b) of the Crimes Act 1900. The advantage was the removal of the risk
to the retention of the exploration licence and the reduction in the risk that a
mining licence might not be granted over the Mount Penny tenement.

The Commission therefore finds that My Atkinson engaged in corrupt conduct
by:
a) deliberately fuiling to disclose to the IBC the fact of the Obeid family
involvement despite knowing ihat the IBC was concerned with any such
involvement, and
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b) authorising Mr Poole to arrange for the Obeids to be extracted from
the Mount Penny joint venture through arrangements involving Coal &
Minerals Group and Southeast Investments,

with the intention, in each case, of deceiving relevant public officials or public
authorities of the NSW Government as to the involvement of the Obeids in the
Mount Penny tenement [pp151-152].

14. Mr Atkinson (and others the subject of adverse findings in Operation Jasper)
challenged those findings of the ICAC in the Supreme Court, first, before
McDougall J ([2014] NSWSC 1018) and, then, on appeal to the Court of Appeal
(Bathurst CJ, Beazley P & Basten JA): Duncan v Independent Commission Against
Corruption [2016] NSWCA 143. Bathurst CJ, in dissent, would have set aside the
ICAC’s findings of corrupt conduct against Mr Atkinson. The majority (Beazley P
& Basten JA), however, while refusing to set aside the finding that Mr Atkinson
had engaged in corrupt conduct, modified the basis for that finding. Basten JA
(with whom Beazley P agreed on this point) expressed his reasoning in the
following terms:

[640] There is no doubt that it was open to the Commission to conclude that
those who deliberately misled the IBC were intentionally dishonest. Mr
Atkinson, however, did not meet the IBC. His breach of his duties as a director
lay in his failure to disclose what he knew, in the understanding that it was
material to the decision of the IBC. He said that he preferred the interests of
Cascade Coal and, as a consequence, his own interests. It was open to the
Commission to conclude that to seek to obtain a price for one’s own property
(in this case shares in Cascade Coal) without disclosing to the purchaser a
matter which he knew the purchaser would perceive as diminishing the value of
the asset, in circumstances where there was a duty of disclosure, would, in
ordinary parlance, constitute dishonesty. Such conduct being deliberate and
with full knowledge of the relevant facts could be seen to be intentionally
dishonest. It was therefore open fo the Commission to conclude that such
factors, if proved beyond reasonable doubt, would constitute an offence under
s 184(1); that is, that there was an intentionally dishonest fuilure o make a
disclosure required of a director acting in good faith and in the best interest of
the corporation.

[641] That Mr Atkinson was not involved in active concealment may have been
a good defence if the duty were limited to a duty not to mislead or conceal; it
would not answer a breach of the pro-active duty to reveal what he knew. The
section refers to a “failure” to act; it is not restricted to an active exercise of a
power.

Mr Atkinson's Complaint

15. 1 have already quoted the passage from that letter that seems to me to set out the
core of Mr Atkinson's complaint. I should also point out some other passages of that
letter, if only because they seem to me to provide a useful illustration of the incorrect
premise which underlies the complaint. At page 5 of the complaint, Mr Atkinson
quotes an extract from a paper published by the Honourable David Ipp in 2008
entitled "Maintaining the Tradition of Judicial Impartiality". At that time, Mr Ipp
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16.

17.

was a judge of the New South Wales Court of Appeal, he was not appointed
Commissioner of the ICAC until 2010. His Honour (as he then was) is quoted as
saying “In Australia, there is no communication outside open court between
government and judges concerning the result or the details of any decision a judge
may be required to make".

Mr Atkinson goes on to describe a (hypothetical) argument which he suggests might
be made by Commissioner Ipp to the effect that there is a difference between the
standard expected of a judge on the one hand and an ICAC Commissioner on the
other. He describes the argument as “brittle at best”.

I disagree and consider, for the reasons that follow Mr Atkinson's criticisms of
Commissioner Ipp’s dealings with government to be without substance.

Disposition

18.

19.

The ICAC is not a court but a specialist investigative agency exercising part of the
executive power of the State of New South Wales. It has, and exercises, no judicial
function. Seen this way, it is perfectly appropriate (subject to the general principles
of administrative law which bind it) for one officer of the executive, that is, the
Commissioner, to communicate with another, for example, the Premier or a
Minister. It is no different from, say, the Commissioner of Police bringing a matter
of concern to the attention of the Premier and is in no way of itself reprehensible,
or liable to criticism.

The nature of the ICAC can be seen from the following provisions of its Act, the
Independent Commission Against Corruption Act 1988. Section 2A sets out the
principal objects of the Act, as follows:

The principal objects of this Act are:

(a) to promote the integrity and accountability of public administration by
constituting an Independent Commission Against Corruption as an independent
and accountable body:

(i) to investigate, expose and prevent corruption involving or affecting public
authorities and public officials, and
(ii) to educate public authorities, public officials and members of the public

about corruption and its detrimental effects on public administration and on the
community, and

(b) to confer on the Commission special powers to inquire into allegations of
corruption.

20. Section 4 provides:

21.

(1) There is constituted by this Act a corporation with the corporate name of
the Independent Commission Against Corruption.

2) The Commission has the functions conferred or imposed on it by or under
this or any other Act.

Section 13 deals with the principal functions of ICAC as follows:



(1) The principal functions of the Commission are as follows:

(a) to investigate any allegation or complaint that, or any circumstances which
in the Commission's opinion imply that:

(i) corrupt conduct, or

(ii) conduct liable to allow, encourage or cause the occurrence of corrupt
conduct, or

(iii) conduct connected with corrupt conduct, may have occurred, may be
occurring or may be about to occur,

) to investigate any matter referred to the Commission by both Houses of
£ ) ? 7 )
Parliament,

(¢) to communicate to appropriate authorities the results of its investigations,

(d) to examine the laws governing, and the practices and procedures of, public
authorities and public officials, in order to facilitate the discovery of corrupt
conduct and to secure the revision of methods of work or procedures which, in
the opinion of the Commission, may be conducive to corrupt conduct,

(e) to instruct, advise and assist any public authority, public official or other
person (on the request of the authority, official or person) on ways in which
corrupt conduct may be eliminated and the integrity and good repute of public
administration pr()moied,

() to advise public authorities or public officials of changes in practices or
procedures compatible with the effective exercise of their functions that the
Commission thinks necessary to reduce the likelihood of the occurrence of
corrupt conduct and to promote the integrity and good repute of public
administration,

(g) to co-operate with public authorities and public officials in reviewing laws,
practices and procedures with a view fto reducing the likelihood of the
occurrence of corrupt conduct and to promoting the integrity and good repute
of public administration,

(h) to educate and advise public authorities, public officials and the community
on strategies to combat corrupt conduct and to promote the integrity and good
repute of public administration,

(i) to educate and disseminate information to the public on the detrimental
effects of corrupt conduct and on the importance of maintaining the integrity
and good repute of public administration,

(j) to enlist and foster public support in combating corrupt conduct and in
promoting the integrity and good repute of public administration,

(k) to develop, arrange, supervise, participate in or conduct such educational
or advisory programs as may be described in a reference made to the
Commission by both Houses of Parliament.

(14) Subsection (1) (d) and (f)-(h) do not extend to the conduct of police officers,
Crime Commission officers or administrative employees within the meaning of
the Law Enforcement Conduct Commission Act 2016 .

(2) The Commission is to conduct its investigations with a view to determining:



(a) whether any coriupt conduct, or any other conduct referred to in subsection
(1) (a), has occurred, is occurring or is about to occur, and

(b) whether any laws governing any public authority or public official need to
be changed for the purpose of reducing the likelihood of the occurrence of
corrupt conduct, and

(c) whether any methods of work, practices or procedures of any public
authority or public official did or could allow, encourage or cause the
occurrence of corrupt conduct.

(24) Subsection (2) (a) does not require the Commission to make a finding, on
the basis of any investigation, that corrupt conduct, or other conduct, has
occurred, is occurring or is about to occur.

(3) The principal functions of the Commission also include:

(a) the power to make findings and form opinions, on the basis of the results of
its investigations, in respect of any conduct, circumstances or events with which
its investigations are concerned, whether or not the findings or opinions relate
to corrupt conduct, and

(b) the power to formulate recommendations for the taking of action that the
Commission considers should be taken in relation to its findings or opinions or
the results of its investigations.

(34) The Commission may make a finding that a person has engaged or is
engaging in corrupt conduct of a kind described in paragraph (a), (b), (c) or
(d) of section 9 (1) only if satisfied that a person has engaged in or is engaging
in conduct that constitutes or involves an offence or thing of the kind described
in that paragraph.

(4) The Commission is not to make a finding, form an opinion or formulate a
recommendation which section 74B or 74BA prevents the Commission from
including in a report, but section 9 (5) and this section are the only restrictions
imposed by this Act on the Commission's powers under subsection (3).

(5) The following are examples of the findings and opinions permissible under
subsection (3) but do not limit the Commission’s power to make findings and
Jform opinions:

(@) findings that particular persons have engaged, are engaged or are about to
engage in corrupt conduct,

(b) opinions as to:

(i) whether the advice of the Director of Public Prosecutions should be sought
in relation to the commencement of proceedings against particular persons for
criminal offences against laws of the State, or

(ii) whether consideration should or should not be given to the taking of other
action against particular persons,

(¢) findings of fact.



22.
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24,

25.

Attention should also be paid to Divisions 2 and 3 of Part 4 of the ICAC Act which
respectively deal with Investigations and Compulsory Examinations and Public
Inquiries.

. These references make abundantly clear that the ICAC is not a court and norms,

such as those which Mr Atkinson suggests apply to it by his quotation of Justice
Ipp’s 2008 paper, do not do so.

This issue was considered by the New South Wales Court of Appeal in Duncan v
Ipp [2013] NSWCA 189 where that Court rejected criticism of the same contacts
between the ICAC and the New South Wales Government of which Mr Atkinson
now complains. The following comments of Bathurst CJ should be particularly
noted:

[153] I have set out the relevant provisions of the Act and their effect above.
The Commission is an investigatory body charged with investigating and
reporting on corrupt conduct and advising on its prevention and elimination.
Although it is required to act on a reference from both Houses of Parliament it
can conduct inquiries of its own motion and in relation thereto hold both public
and private inquiries.

[154] It would seem to me that although a fair-minded observer would not have
detailed knowledge of the Act, he or she would at least have knowledge of the
matters referred to in par [155]-[156] below.

[155] It would follow in my opinion that a fair-minded observer would be aware
that in performing its functions the Commissioner and the Commission may
from time to time form preliminary or tentative views as to the existence of
corruption. It is inevitable that a body charged with investigations of the nature
of those undertaken by the Commission will from time to time form such
tentative views. Indeed, the formation of such views would in some
circumstances be a necessary part of the Commissioner's functions in
determining whether particular matters did or did not require further
investigation.

[156] Further, the fair-minded observer in my opinion would have no
expectation that all communications between the Commission and public
officers or for that matter all facets of any investigation would be disclosed.
In particular the fair-minded observer would not find it surprising that the
advisory functions contained in s 13(1)(e) and (f) would be performed in
private. [my emphasis]

The following remarks of McDougall J in McCloy v Latham [2015] NSWSC 1879
are apposite to Mr Atkinson’s approach:

20. Again, the articulation of Mr McCloy's case, as it is done in the summons,
makes no real attempt to come to grips with the essential differences between
an inquisitorial body such as the Commission, and an adjudicative tribunal,
such as this Court, charged with determining the outcome of adversarial
litigation. Thus, in many cases, the submissions for Mr McCloy relied on
statements of principle relevant to adversarial litigation, without considering
the extent to which those statements might be capable of application, with or
without modification, to an inquisitorial investigation conducted by the
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Commission. Further, in many cases, the submissions failed to take account of
the statutory framework regulating the Commission’s activities.

In such circumstances, Mr Atkinson’s criticisms seem to me to have no
substance, as the Court of Appeal found in Duncan v Ipp supra.

Two final matters

26. At the core of Mr Atkinson’s complaint is the circumstances in which Parliament

came to pass the legislation to which I have referred to in [5] and which had the
effect of cancelling the mining tenements in question and validating ICAC actions
which might otherwise have been invalid. But those were actions of Parliament
which resulted in valid legislation as the High Court has held: Duncan v the State
of New South Wales; Nucoal Resources Limited v State Of New South Wales;
Cascade Coal Pty Limited & Ors v the State Of New South Wales [2015] HCA 3. Tt
would be both inappropriate and beyond the powers granted to me as Inspector by
the ICAC Act to enquire into the basis upon which, or the reasons why, Parliament
passed such legislation.

. Underlying Mr Atkinson’s complaint, is a failure to understand that the ICAC is not

a court and actions which would be inappropriate for a court may well be both
lawful and appropriate for a specialist investigative agency such as the ICAC. This
misperception has bedevilled public views of the ICAC for many years and I took
steps to address it in the 2005 report lndependent Review into the Independent
Commission against Corruption Act 1988. It remained a problem at the time of the
2015 Joint Report Review of the Jurisdiction of the Independent Commission
Against Corruption. Be that as it may and accepting that steps to correct the public
misunderstanding may have failed, the nature of the ICAC remains as stated in the
legislation, not as some members of the public may wrongly perceive it.

Conclusion

28.
29.

Mr Atkinson’s complaint will be dismissed.

Pursuant to 78(1A) of the ICAC Act I recommend that this Report be made public
forwith.

B Ot CarFd

Bruce R McClintock

Inspector

Independent Commission Against Corruption
12 April 2018
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Supplementary Report to Special Report 18/01

After I wrote the Report concerning a Complaint by Mr John Atkinson about the
conduct of the Independent Commission Against Corruption in Operation Jasper
(Special Report 18/01), 1 provided a copy to Mr Atkinson, the complainant, for his
comments. | did not believe I had any obligation to do so under section 79A of the
[CAC Act because I did not (and do not) believe that I have made any adverse findings
against Mr Atkinson. Such a finding is necessary to trigger the obligations that section
imposes on me. Nevertheless, I thought it fair to give him an opportunity to comment.

On 9 March 2018 I received a response from Mr Atkinson which is attached to this
Supplementary Report so that it is brought to the attention of Parliament. I reject each
of the four criticisms Mr Atkinson makes of my Report, as follows:

A. Failure to Review Documentary Evidence

3.

[ decided not to review this evidence because it could not rationally lead to a finding
that the Commissioner or the ICAC had engaged in “abuse of power, impropriety or
misconduct” or “maladministration”, the only matters with which I can deal under the
functions provided to me by Parliament by section 57B of the ICAC Act. For brevity, I
will refer to these concepts as “abuse of power”. This is because, as a matter of
principle, for the reasons stated in my Report contact between the ICAC and other parts
of the Executive of the sort Mr Atkinson describes cannot amount to abuse of power.

B. Failure to Deal Adequately with Substance of Complaint

4.

The assertion Mr Atkinson makes in support of this second proposition is wrong as a
matter of law. This can be seen from the fallacious proposition he makes that “the ICAC
is not a part of the executive arm of government”. It is. Further, none of the interactions
he mentions between the Commissioner Ipp and the then Premier, based on supposed
conversations between Mr O’Farrell and Mr Hartcher or Mr O’Farrell, Mr Hazzard and
Mr Hartcher could conceivably amount to abuse of power on the part of the ICAC or
any officer of the body, even if they occurred. In addition, in so far as these are
allegations against the ICAC, they are based on second hand hearsay coming from Mr
Hartcher. 1do not believe that is something upon which I should act.

C. No Legislative Support

5.

The propositions stated here by Mr Atkinson are wrong. For example, section 13 (1)
(c) cannot be read, as he seems to wish, to mean that the ICAC has to wait until the
conclusion of an investigation to communicate the results to the appropriate authorities.
The assertion that because the Act does not grant authority to the ICAC fo liaise with
the authorities and, therefore, it cannot do so is equally without merit



D. Factual Misrepresentations

6. Other than bringing Mr Atkinson’s assertion to the attention of Parliament by annexing
his 9 March 2018 response, I do not propose to change my Report. I do not accept that
there are relevantly any inaccuracies.

Pursuant to s78(1A)of the ICAC Act I recommend that this Supplementary Report also be made
public forwith.

6. @ O ' Co Do £

Bruce R McClintock

Inspector
Independent Commission against Corruption




John Atkinsen
38 Victoria Road
Bellevue Hili, NSW 2023

g March 2018

Mr. Bruce McCliniock QC
inspector of the ICAC
GPO Box 5341

SYDNEY NSW 2001

BY EMAIL: icac_executive@oiicac.nsw.gov.au

Dear Sir,

t refer to your email dated 23 February attaching your draft Report (draft Report) in
response to my Complaint dated 30 November 2017 {Complaint). | am responding
to your invitation to raise any concerns arising out of your draft Report.

Fallure To Review Documentary Evidence Referenced in my Complaint

I am extremely disappointed by your decision to dismiss my Complaint without
reviewing any of the documents that | particularised in my Complaint (Documentary
Evidence}. In justification of this approach, you make the critical, but incorrect,
assumption that the Documentary Evidence referenced in my Complaint are the
‘same contacts’ reviewed by the NSW Court of Appeal in an apprehended bias
action against Commissioner Ipp in 2013. This is not the case.

You correctly state that my Complaint is encapsulated by the following statement:
‘Commissioner Ipp actively interfered with the executive arm of Gavernment with the
objective of influencing government actions which ullimately led to Cascade Coal’s
fawiully acquired assels (coal licenses) being confiscated and refrospective
legislation infroduced to protect ICAC’s unfawful activity from challenge”.

However, rather than seeking to review the Documentary Evidence to establish
whether my Complaint has merit, you have chosen to make your determination o
dismiss my Complaint based on your assessment of my ‘so called’ misunderstanding
of the ICAC's status as an investigative body as opposed to a court of law.

To this end you sum up your reasons for dismissing my Complaint by stating:
“Underlying Mr Atkinson’s complaint, is a failure to understand that ICAC is not a
court and actions which would be inappropriate for a court may well be both lawful
and appropriate for a specialized investigative agency such as the ICAC.”

In my Complaint | thought | had made it obvious that that | appreciated that the ICAC
is not a Court. Perhaps | was not as clear | could have been. in any event |
understand the difference between the two. However, notwithstanding that cbvious
difference, | would assume that you would agree that the Judiciary should never act
as & political tool of the Executive arm of the Government and blatantly interfere with
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Government process. If you agree with that proposition, | am surprised that, given
similar circumstances, the Commissioner of the ICAC should be held o a lesser
standard and be permitted to actively interact with the Executive arm of Government,
prior to or during an Inquiry in respect of a particular matter under review.

To be clear, | do not and did not in my Complaint suggest that the ICAC is a court. As
you understand bsiter than most, it is a creature of statute and an administrative
body that performs investigative functions and, in certain circumstances, makss
reports. The ICAC is, as its name suggests, an independent statutory body vested
with specific powers to conduct inquiries and make determinations as to whether
conduct is corrupt and to make recommendations with respect to persons it finds fo
have acted corruptly.

As was siated in the Greiner decision, given the exiremely far reaching and
damaging consequences of its determination, the ICAC is obliged to conduct its
inquiries with proper regard to the consequences of its decisions. Moreover adverse
determinations should be made by reference {o objective and clearly defined criteria.

Very specifically, as detailed in my Complaint, it is my view that in the Jasper Inguiry,
Commissioner Ipp failed to adhere to or comply with the basic legal requirements
and principles which are fundamental to the conduct of an independent inquiry.
Hence, my assertion that Commissioner ipp should be investigated for Misconduct in
Public Office.

Your Decision Fails To Adequately Deal With The Substance of My Complaint -
interference With the Executive Arm of Government

importantly, in my Complaint | paint out that the ICAC is not a part of the Executive
arm of Government and therefore should not act in concert with the Premier or its
Ministers or seek to influence, prior to or mid Inguiry, the manner in which they
exercise their executive or legislative powers. You appear to disagree with this
proposition.

On page 7 of your draft Report you state: “it is perfectly appropriate (subject to the
general principles of administrative law which bind it} for one officer of the executive,
that is, the Commissioner, to communicate with another, for example, the Premier or
a Minister” However, in making this statement, | assume you are not suggesting
that active communication between a Commissioner and the Premier {or Ministers) in
relation to a specific Inquiry, as was the case in the Jasper Inquiry, is appropriate
prior {o or during that Inquiry?

The logical conclusion of that argument is that there is no restriction on the
Commissioner interacting with the Executive arm of the government prior to or during
an Inquiry about that specific event. That position obviously leaves the ICAC open to
be seen as a political tool, or worse, be used as a political tool and not necessarily
act in the independent interesis of the public.

A relevant example, as referenced in my Complaint, is the statement from a cabinst
colleague of Premier O'Farrell, Mr Chris Harlcher. In a conversation related {o the Mt
Penny and Doyle’s Creek coal licenses, Mr Harfcher states that Mr O'Farrell said to
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him: “You are underestimating David Ipp. He knows what he is doing. He will

reaily go after them.” According to Mr Hartcher’s statement, this conversation took
place almost twelve months before the ICAC inquiries into coal licenses
Commenced and long before both Houses of Parliament made the decision to refer
the matters to the ICAC.

As you know the resultant Inquiries targsted decisions made by the State
bureaucracy when the Labor Party was in control of Government. Given Mr
O'Farrell’'s statement and its timing, {as recalled by Mr Hartcher) an inference could
be drawn that the ICAC wittingly or unwittingly was used as a political tool. The
consequential behavior of Commissioner Ipp in proactively engaging with Mr
O'Farrell during the Jasper Inguiry only adds support to this possibility.

Further, Mr Hartcher's statement goes on to state that in December 2012 (in the
early stages of the Jasper Inguiry public hearings), Mr Hartcher met with Premier
O'Farrell and Mr Brad Hazzard in the Premier's office on a number of matters. At the
conclusion of the meeting Mr O'Farrell made specific reference to the issues under
review in Operation Jasper confirming that he {or his Office} and Commissioner {pp
were in discussion at that time about the Jasper Inquiry, namely:

Mr O'Farrell: 'Brad, Ipp doesn’'t think it would he helpful if the mmmg lease (it
Penny EL} was approved prior to his report.’

Mr Hazzard: 'Welf it's nothing to do with me. It is a matter for PAC.'
Mr O'Farrell: ‘Buf my Director-General needs to make a recommendation to PAC. '

Mr Hartcher (to Hazzard): 'l think the Premier wants it at the bottom of the pile.
Allow bureaucratic inertia.’

Mr O'Farrell: 'That is right. | wasn't going to set it out that clearly.’

Mr Haricher then concludes: "From this conversation, | got the distinct impression
that Mr O'Farrell had discussed the Jasper inquiry with Commissioner Ipp. On
reflection, it is my view that Mr O'Farrell may have been informed that
corruption findings would be made as at the time of this discussion.” (Emphasis
added)

Putting aside the obvious concerns arising from the above statement in refation fo Mr
O'Farrell’s actions, | believe the Inspector of the ICAC should at the very least want
to review such damning documentary evidence suggesting blatant interference with
government process by Commissioner Ipp. Again, | confirm that this statement and
all the Documentary Evidence are available for your review if you require,

No Legislative Support For the ICAC Commissioner to Interact With the
Executive Arm of Government Prior to or During an Inguiry

There is no legislative support for the proposition the ICAC Commissioner can

interact with the Premier or Ministers prior to or during an Inquiry about that Inquiry.
in fact, the relevant legislation, not surprisingly, supports a completely counter view.
A view consistent with the position that Commissioner Ipp should not have acted in
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concert with the Premier or its Ministers or seek to influence before and during the
Jasper Inquiry the manner in which they should exercise their executive or legislative
powers. For this reason alone | believe Cormissioner Ipp should be investigated for
Misconduct in Public Gffice.

The ICAC Act makes it clear that the Commission’s mandate is to report to both
Houses of Parliament. The Commission is not empowered by any refevant legislation
to give ad hoc advice or interfere with the Executive arm of the government as (o
how it should discharge its functions. Nowhere in its mandate is the Commissioner of
the ICAC empowered to correspond with the Exscutive Government on matters it is
investigating prior to or during furnishing its Report and seek to influence the way in
which the Executive arm makes its decisions. In fact, s. 74(7) of the ICAC Act
expressly states that the Commission's Reports are to be lodged after it has
concluded its investigation. The subsection states: '74{7) A report required under this
section shall be furnished as soon as possible after the Commission has concluded
its involvement in the maiter.’

On pages 8,9 and 10 of your draft Report you quote liberally from s.13 of the
Independent Commission against Corruption Act 1988 {Act). As you note, 5.13
details the principal functions of the ICAC. Two subsections are worth repeating:
s.13(1)(b) “to investigate any matter referred to the Commission by both Houses of
Parliament’; and s.13(1)(c) “tc communicate to appropriate authorities the results of
its investigations’.

Nowhere in s.13 doss it authorize the Commissioner of the ICAC to liaise with the
Premier or Ministers directly. Nowhere in that section or anywhere else in the Actis
the Commissioner of the ICAC authorised to take instructions from or collude with the
Premier or Ministers. The ICAC reports to both Houses of Parliament, not to the
Executive arm of Government. Commissioner Ipp acted in concert with the Executive
arm of Government and should be held to account accordingly.

Factual Misrepresentations and Inaccuracies

| am also deeply concerned by the factual inaccuracies contained in your draft
Repori. | understand that your Office may be time and resource poor and that you
are dealing with a complex set of facts, however it is obviously important for all
involved that your Office get the facts right.

Two glaring examples of factual inaccuracies in your draft Report are:

1. On page 10 of your draft Report you state: “The issue was considered by the
New South Wales Court of Appeal in Duncan v {pp [2013] NSWCA 189 where
the court rejected criticism of the same confacts between the ICAC and the
New South Wales Government of which Mr Atkinson now complains.”

The documents that | reference in my Complaint go beyond those that were
presented to the Court of Appeal. They are not the ‘same contacts’.

For example, the statement from Mr Haricher (referenced in my Complaint
and partially represented above) was not available to the NSW Court of
Appeal when reviewing the apprehended bias case brought against Mr Ipp by
Mr Duncan. Perhaps the Court of Appeal would have come to a different
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conclusion if they had the benefit of the context provided by Mr Hartcher's
statement.

50, the Duncan Court of Appeal action took place in 2013, Since then
copious amounis of relevant documents have been made public in various
forums. In addition, witnesses have come out and confirmed various matters
in the numerous court actions that have followed. | think you would find an
examination of the Documentary Evidence and the volumes of other
documents now available for review illuminating; and

2. On page 2 of your draft Report you state that: "Those negotiating on behalf of
Cascade Coal, including Messrs McGuigan, Poole and Atkinson knew that
the Obeids were the pariy with whom they are entering into a joint venture.”
This is simply not true, There is no credible evidence anywhere {o support
this view. On the contrary: (a) there is no finding in the Operation Jasper
Report that | had any knowledge that Cascade was entering a mining venture
with an entity backed by the Obeid family (Buffalo Resources); and (b) the
evidence shows my concern with the Obeid connection only commenced
around May 2010 (as per Atkinson transcript 1860) or as per the
Commissicn’s dating of the Duncan “direction” being around about March or
April 2010.

Next Steps

| hope that on receipt of this letter, you reconsider your position, delay the issue of
your Report and decide to review and investigate the Documentary Evidence |
particularised in my Complaint. Again | advise that | am available at your
convenience to meet and sort out a methodology for getting you access to these
documents far your review.

In the event you decide you continue to have no interest in reviewing the
Documentary Evidence and do not want to meet with me, | would hope that you
would at least deal with the factual inaccuracies in your Report. Also, | would
respectfully request that in the interests of transparency and fairness, you also attach
a copy of this letter (as well as my Complaint) to your Report when issuing it to
Parliament.

Youps Sincerely,

=

Jo@n Atkinson
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